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Coart of Appeals of the District of Columbia 


No. 3073. 

District of Columbia, Appellant, 


William A. Simpson. 


In the Police Court of the District of Columbia, February 

Term. 1917. 

No. 497431. 

District of Columbia 


William A. Simpson. 

I 

Information for Violation of Milk Law. 

| 

i 

Be it remembered, That in the Police Court of the District of Co¬ 
lumbia, at the City of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

1 In the Police Court of the District of Columbia, October Term, 

A. D. 1916. 

| 

The District of Columbia, ss: 

Conrad H. Syme, Esq., Corporation Counsel, by Rob’t t. Williams, 
Assistant Corporation Counsel, who for the District cjf Columbia 
prosecutes in this behalf in his proper person, comes here into Court, 
and causes the Court to be informed, and complains that! William A. 
Simpson, late of the District of Columbia aforesaid, on |the Twenty 
Third day of October, in the year A. D. nineteen hundred and six¬ 
teen, in the District of Columbia, aforesaid, did bring ihto the Dis¬ 
trict of Columbia for sale, milk, without a permit from the Health 
Officer of said District so to do, contrary to and in violation of an Act 
of CongTess, in such case made and provided, and constituting a law 
of the District of Columbia. 

CONRAD H. SYME, 

Corporatiori Counsel. 

(Signed) By ROB’T L. WILLIAMS, 

Assistant Corporatiori, Counsel. 

1—3073a 
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DISTRICT OF COLUMBIA VS. WILLIAM A. SIMPSON. 


Personally appeared Ii. S. Lucas this First day of November, A. D. 
1916, and made oath before me that the facts set forth in the fore¬ 
going information are true, and those stated upon information re¬ 
ceived he believes to be true. 

[Seal Police Court of District of Columbia. | 

(Signed) R. B. GOTT, 

Deputy Clerk Police Court of the 

District of Columbia. 


In the Police Court of the District of Columbia. 

No. 497431. 

District of Columbia 


vs. 

William A. Simpson. 


Demurrer. 

Now comes the defendant in the above entitled cause and says that 
the information filed therein is not sufficient in law and is bad in sub¬ 
stance. 

(Signed) MATTHEW E. O’BRIEN, 

Attorney for the Defendant. 

Note. —The question of law to he argued in support of the above 
demurrer is that there is no law making the allegations in the infor¬ 
mation an offense in the District of Columbia. 

[Endorsed:] No. —. District of Columbia vs. William A. Simp¬ 
son. Demurrer. 


3 In the Police Court of the District of Columbia. 

No. 497431. 

District of Columbia 


vs. 

William A. Simpson. 

Motion to Certify. 

Now comes Conrad H. Svme, Esquire, Corporation Counsel, in and 
for the District of Columbia, by his assistant, George R. Taggart, and 
moves the Honorable Court to certify the above entitled cause to the 
Court of Appeals of the District of Columbia in order that the said 
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DISTRICT OF COLUMBIA VS. WILLIAM A. SIMPSOX. 

Court of Appeals may determine whether the above eiititled cause, 
wherein an information charging the defendant. William A. Simp¬ 
son, with bringing milk into the District of Columbia without a per¬ 
mit, should be prosecuted in the name of the District of Columbia for 
violation of section 2 of the act of Congress, approved March 2. 1895 
or in the name of the United States under section 2 or section 7 of the 
act of Congress approved June 30. 1906 and known as the Pure food 
law. 

CONRAD H. SYMEj, 

Corporation Counsel, D. C., 
(Signed) By GEORGE R, TAGGART, 

His Said Assistant. 

j 

The foregoing motion is granted and the question therebv raised 
is hereby certified to the Court of Appeals of the District of Cohimbia. 

Given under my hand and the seal of the Police Court of the Dis¬ 
trict of Columbia this first day of March A. D. 1917. 

[Seal Police Court of District of Columbia. I 

(Signed) JAMES L. PUGH I 

Judge of the Police Court of the 

District of Cohim bia . 

4 (Copy of Docket Entries .) 

In the Police Court of the District of Columbia. Novebber Term 

1916. 

District of Columbia 

I 

VS. 

William A. Simpson. 

I 

I 

I 

Information for Violation of Milk Law. 

• • 

Tuesday, November 7th, 1916.—Continued to November 15-22, 
December 13. 

December 13.—Demurrer to information filed. 

Demurrer argued and submitted. Continued indef. 

March 1, 1917.—Motion filed by Corporation Counsel to certify 
cause to the Court of Appeals of the District of Columbia to determine 
whether prosecution should be in the name of the District of Colum¬ 
bia or in the name of the United States. 

Motion granted and question raised thereby is certified to the Court 
of Appeals of the District of Columbia. 
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DISTRICT OF COLUMBIA VS. WILLIAM A. SIMPSON. 


5 I n the Police Court of the District of Columbia. 

United States of America. 

District of Coluvibia, ss: 

1. X. C. Harper; Deputy Clerk of the Police Court of the District of 
Columbia. d<> hereby certify that the foregoing pages, numbered from 
1 to 4 inclusive, to be true copies of originals in cause No. 497431 
wherein the District of Columbia is plaintiff and W illiam A. Simpson 
defendant, as the same remain upon the files and records of said 

Court. 

In testimony whereof I hereunto subscribe my name and affix the 

seal of said Court. — the City of Washington, in said District, this 

13th dav — March. A. D. 1917. 

%/ 

[Seal Police Court of District of Columbia. | 

N. C. HARPER, 

Deputy Clerk Police Court, Dist. of Colvmbia. 

[Endorsed; | No. 497431. District of Columbia vs. William A. 
Simpson. Certified Copy of Record. 

Endorsed on cover: District of Columbia Police Court. No. 3073. 
District of Columbia, appellant, vs. W illiam A. Simpson. Court of 
Appeals. District of Columbia. Filed Mar. 13. 191/. TTenrv A>. 

Hodges, clerk. 









OT OF. COLOMBIA 


APRIL TERM, 1917 


DISTRICT-OF COLOMBIA, Appellant, 


WILLIAM A. SIMPSON 


CONRAD H. SYME, 

Corporation Counsel; 

FRANCIS H. STEPHENS, 

. Assistant Corporation Counsel, 
Attorneys for the District of Columbia. 










IN THE 



APRIL TERM, 1917. 



No. 3073. 


DISTRICT OF COLUMBIA. Appellant, 

vs. 

WILLIAM A. SIMPSON. 

i 

i 

Statement of the Case. 

The defendant was charged in the police court of the 
District of Columbia with bringing milk into the District 
without a permit from the health officer, contrary tb and in 
violation of an act of Congress. The act referred to in the 
information is the act of March 2, 1895 (28 Statutes, 709; 
2 Supp. R. S., 2d ed.. 401). The defendant, demurred to 
the information as not sufficient in law and bad in sikbstance, 
and set out for. grounds of demurrer “that there is no law 
making the allegations in the information an offense in the 
District of Columbia.” In other words, the defendant claims 
that the act of 1895 has been repealed by the pure food 
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law of June 30, 1906 (34 Statutes, 768), and that conse¬ 
quently a prosecution should have been brought in the 
United States branch of the court by the United States At¬ 
torney pursuant to the provisions of the act of 1906, and 
that a prosecution in the name of the District of Columbia 
by the corporation counsel was illegal. Thereupon, on mo¬ 
tion of the corporation counsel, the case was certified by 
the presiding judge to this court, pursuant to section 933 
of the Code, 1 to determine whether the prosecution should be 
brought by the United States or the District of Columbia. 


ARGUMENT. 

The construction of our statutes concerning the mainte¬ 
nance of a supply of pure milk for the District has been 
several times before this court. In addition to the acts ot 
1895 and 1906, there is “An act relating to the adulteration 
of foods and drugs in the District of Columbia” (30 Statutes, 
246), which has been before the court. 

The case of Weigand vs. The District, 22 Appeals, 559, 
569. brought up a conflict between the act of 1895 and the 
act of 1S9S. The court held that section 13 of the former 
act. providing for the analysis of milk in the presence of wit¬ 
nesses, was impliedly repealed by sections 4, 6, 7, and 8 of 
the latter act. Also that section 7 of the act of 1895 was 
repealed by the act of 1898, changing the marketable stand¬ 
ard of milk. 

The case of the District of Columbia vs. Burns, 32 Apps., 
203, was an appeal from the police court, after there had 
been a finding of not guilty in that court, where there had 
been a ruling that the act of 1898, fixing a standard of not 
less than 314 per cent of butter fat in marketable milk, was 
repealed by the act of 1906. This court refused to disturb 
the judgment of the police court, because there had been a 
finding of not guilty in that court, and, without deciding, 
suggested that the act of 1898 had not been repealed in the 


respect referred to. This view of the law seems to be con¬ 
firmed by a recent decision of the Supreme Court j of the 
United States in the case of Hutchinson Ice Cream Company 
cs. Iowa, decided December 4, 1916, No. 3, Advanced Sheets, 
page 28, where the law of the State fixing the standard of 
butter fat to be contained in ice cream was sustained^ 

The case of the District of Columbia vs. Coburn, 35: Apps., 
pages 324, 325, 326, involved the question of process: butter. 
In this case it was held that provisions of the act of 1898 
were repealed by those of 1906, where there was inconsistency 
between the two. 

The case of Dade vs. U. S., 40 Appeals, 94, sustained a 
prosecution under the act of 1906, where milk contained 
bacteria of the colon group, and was shown to be filthy, de¬ 
composed, and adulterated. 

These decisions illustrate in this jurisdiction the attitude 
taken by this court, and amply confirmed by the Federal 
courts, in the decisions hereafter noted, that prior Statutes 
relating to the standard of purity of foods and drugs were 
repealed by the act of 1906, only where the provision^ of the 
various acts were so repugnant and inconsistent as to render 
harmonious construction impossible. It remains to be seen 
in the present case whether the provisions of section 2 of the 
act of 1895, under which this prosecution was instituted, 
were repealed by section 2 or section 7 of the act of 1^06. 

Under section 2 of the earlier act no milk can be brought 
into the District for sale without a 'permit from the!health 
officer. Application is required to be made in writing, upon 
a form prescribed by the health officer, and accompanied 
bv a detailed description of the dairy farm, as the health 
officer may require, and a sworn statement as to the physical 
condition of the cattle. If the health officer is satisfied, after 
an examination of the application that the milk can be 
brought into the District for sale without danger to j public 
health, he is empowered to issue a permit, on condition that 


none but pure and unadulterated milk shall be brought in. 






In the management of such a dairy the applicant is gov¬ 
erned by District regulations, issued for dairies in the District 
not in conflict with the law of the jurisdiction where the 
dairy is located, and 

“said dairy or dairy farm may be inspected, at any 
time without notice by the health officer of the Dis¬ 
trict dr his duly appointed representative, provided, 
that said permit may be suspended or revoked at any 
time Without notice by said health officer whenever 
the milk supply from said dairy or dairy farm is ex¬ 
posed to infection by Asiatic cholera, anthrax, diph¬ 
theria. erysipelas, scarlet fever, smallpox, splenic 
fever, tuberculosis, typhoid fever, typhus fever, or 
yellow fever, so as to render its distribution dangerous 
to public health.” 

Under section 3. no person who has been suffering from 
or has been exposed to diphtheria, scarlet fe\er, etc., shall 
work in or about any dairy farm, and no proprietor shall 
knowingly permit any such person to work in or about such 

dairy. 

The act of 1906, section 2, stripped of the verbiage not 
applicable to the District of Columbia, would read as fol¬ 
lows: 

“That the introduction into * * * the District 
of Columbia from any * * * State or Territory 

* * * or from any foreign country * * * of 
any article of food or drugs which is adulterated or 
misbranded within the meaning of this act is hereby 
prohibited; and that any person who shall ship or 
deliver for shipment from any State or Territory to 

* * * the District of Columbia * * * or who 

shall receive in * * * the District of Columbia 

from any * * * State or Territory * * * and 
having so received shall deliver in original unbroken 
packages for pay or otherwise or offer to deliver to 
any other person any such article so adulterated or 
misbranded within the meaning of this act, or any 
person who shall sell or offer for sale in the District 
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of Columbia * * * any such adulterated or mis¬ 
branded food or drugs shall be guilty of a misde¬ 
meanor,” etc. 

Section 7 of said act, applicable to foods, is as follows: 

i 

“In the case of food: 

“First. If any substance has been mixed and 
packed with it so as to reduce or lower or injuriously 
affect its quality or strength. 

“Second. If any substance has been substituted 
wholly or in part for the article. 

“Third. If any valuable constituent of thg article 
has been wholly or in part abstracted. 

“Fourth. If it be mixed, colored, powdered,! coated, 
or stained in a manner whereby damage or inferiority 
is concealed. 

“Fifth. If it contain any added poisonous or other 
added deleterious ingredient which may render such 
article injurious to health: Provided, That when in 
the preparation of food products for shipment they 
are preserved by any external application applied 
in such manner as the preservative is necessarily re¬ 
moved mechanically or by maceration in water, or 
otherwise, and directions for the removal of said pre¬ 
servative shall be printed on the covering or tile pack¬ 
age, the provisions of this act shall be construed as 
apply—only when said products are ready fior con¬ 
sumption. 

“Sixth. It consists in whole or in part of a filthy, 
decomposed, or putrid animal or vegetable substance, 
or any portion of an animal unfit for food, whether 
manufactured or not, or if it is the product of a dis¬ 
eased animal or one that has died otherwise fjhan by 
slaughter.” 

It is plain, we think, there is nothing in the ternfe of the 
latter act which cover the provisions referred to in the earlier 
act. There is no provision for permits, for applications, for 
descriptions of the farm, for inspection, and, of course, none 
for suspension or revocation of permits without noticie. Not 
only are the provisions of the two statutes entirely dissimilar, . 


but it is apparent that the provisions of the earlier statute 
take hold of the subject of milk prior in point of time than 
does the latter one. The former statute looks to the sources 
of the milk supply in endeavoring to secure sanitary con¬ 
ditions and surroundings before milk can be shipped into 
the District; In the later statute it is just as apparent that 
the law does not begin to operate until after the milk has 
arrived in the District, when it becomes subject to the test 
of that statute as to misbranding and adulteration. It is 
evident, also, we think, that these two statutes can, in the 
respect quoted, stand side by side and work harmoniously 
together for the control of a pure milk supply for the Dis¬ 
trict. of Columbia. The former statute operating and con¬ 
trolling the conditions surrounding the production of the 
milk, both as to the animals and the men employed, and 
the latter act beginning to operate the moment the product 
is brought into the District and requiring it then to conform 
to the standards and conditions which it provides. 

Decisions. 

There have been a number of decisions in the Federal 
courts construing State laws alleged to be repugnant or in¬ 
consistent with the act of 190b, which bear some analogy 
to the instant case. 

In Savage vs. -Jones. 225 U. S.. 501, the court sustained 
the statute of the State of Indiana, requiring Savage to regis¬ 
ter a preparation for domestic animals known as “interna¬ 
tional stock food,” under the claim that it was a prepared 
or patent medicine within the meaning of the revenue laws. 
The State chemist required him to attach to each package 
of his preparation a printed statement giving the name of 
the manufacturer and shipper, place of manufactory, the 
place of business and chemical analysis, stating the percent¬ 
age of crude petroleum, crude fat, and crude fiber contained 
-in it. and have all its constituents determined bv the method 
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adjudged by the Association of Official Agricultural Chemists, 
and also state the names of each ingredient contained. 

Under section 3 of the State statute, and this seems to be 
analogous to the case at bar, the State chemist is to register 
the facts set forth in the certificate as a permanent record, 
and to furnish stamps or labels showing such registration to 
manufacturers or agents desiring to sell the preparation. 

In a very clear opinion by Mr. Justice Hughes it was held 
that the statute was neither unconstitutional nor repugnant 
to the pure food law of 1906. The court said, pages 521, 522: 

“By section 1 it is provided, in substance, that 
before any such feeding stuff is sold, or offered for 
sale, in Indiana, ‘the manufacturer, importer, dealer, 
agent or person,’ selling or offering it, shall file with 
the State chemist a statement that he desires! to sell 
the feeding stuff, and also a sworn certificate, for 
registration, stating (a) the name of the manufac¬ 
turer, ( b) the location of the principal officej of the 
manufacturer, (c) the name, brand or trade-mark 
under which the article will be sold, (d) the ingre¬ 
dients from which it is compounded, and (e) the 
minimum percentage of crude fat and crude protein, 
allowing one per cent of nitrogen to equal $ix and 
twenty-five hundredths (522) per cent of protein, and 
the maximum percentage of crude fiber which the 
manufacturer or person offering the article for sale 
guarantees it to contain; these constituents to be de¬ 
termined bv the methods recommended by the asso- 
ciation of official agricultural chemists of the United 
States. The State chemist is to register the facts set 
forth in the certificate in a permanent recorjd (sec. 
3).” | 

* 

The court also said, page 532, speaking of the provisions 
of the act of 1906: j 

“But this does not cover the entire ground. It is 
one thing to make misleading statements regarding 
the article or its ingredients and it would be quite 
another to give no information as to what the in¬ 
gredients are.” 
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And again— 

“Congress has thus limited the scope of its prohibi¬ 
tions. It has not included that at which the Indiana 
statute aims.” 

In Slights. Kirkwood, 237 U. S., 52, 62, the court upheld 
the statute of Florida forbidding the shipment of grains and 
citrus fruits. 

.Judge Day says, before the court, page 62: 

"It is pointed out in the opinion of the Supreme 
Court of Florida and we repeat here, that no act of 
Congress has been called to our attention undertaking 
to regulate shipments of this character which would 
be contravened by the act in question. As the Florida 
court says, the 6th subdivision of the foods and drugs 
act, if citrus fruits should be held to be within the 
prohibition against vegetable substances, includes only 
such as are in whole or in part filthy, decomposed, or 
putrid. Green or immature fruit, equally deleterious 
to health, does not seem to be within the Federal act. 
Therefore until Congress does legislate upon the sub¬ 
ject, the State is free to enter the field. Savage vs. 
.Tones, 225 U. S., 501.” 

In Armour vs. North Dakota, 240 U. S., 510, a State law 
requiring lard to be put up in pails of certain net pounds 
weight are upheld as not repugnant to the act of 1906. The 
court, by Mr. Justice McKenna, said, page 517: 

“Nor do we think that the law is repugnant to the 
pure food and drugs act of June 30, 1906. That 
act is directed against the adulteration and misbrand¬ 
ing of articles of food transported in interstate com¬ 
merce. The State statute has no such purpose. It 
is directed to the manner of selling at retail which 
is in no way repugnant to the Federal law (Rast vs. 
Van Deman and Lewis, ante, p. 342), and the opera¬ 
tion of that law is in no way displaced or interfered 
with.” 


1 
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In the case of Hutchinson Ice Cream Company vs. The 
State of Iowa, previously referred to, decided December 4, 
1916, 3 Advanced Sheets, page 28, the State law fixing the 
standard of pure food for ice cream was sustained. 

The case of Standard Stock Food Company vs. Wright, 
225 U. S., 540, involved the statute of Iowa, providing for 
the inspection of concentrated foodstuffs and fees prior to 
being placed upon the market. This case was somewhat 
similar to Savage vs. Jones, supra, and the statute was sus¬ 
tained. See also U. S. vs. Rinchina, District Court for the 
3d District of Arizona, October 21, 1911, N. J. No. 1450. 

The decision of other Federal courts and of the Attorney 
General was to the same effect. 

United States vs. Rinchini, supra, held that there could 
be no prosecution under the act of 1906 for selling ic4 cream 
containing less than 15 per cent of butter fat, there being 
no law or regulation in the United States providing a stand¬ 
ard for ice cream. The case of Savage vs. Scovell, 171 Fed., 
566, involved the statute of Kentucky, calling for the dis¬ 
closure of the ingredients of stock food, similar to Armour 
vs. N. Dak., supra, and Savage vs. Jones, supra. 

In 26 Opinions of the Attorney General, 166, Charles J. 
Bonaparte, then Attorney General, rendered an opinion, 
February 23,1907, in which he ruled that the act of March 2, 
1897, relating to the inspection of tea was not in conflict 
with the pure food law of 1906. In this opinion it was said: 

“Comparing the tea-inspection act and the food 
and drugs act, it will be seen that not only is the one 
special and the other general, but that, even in ref¬ 
erence to the importation of teas, the tea-inspection 
act on the one hand contains no restrictions in ref¬ 
erence to the misbranding of teas, and on thje other 
goes further than the food and drugs act in regard 
to standards of admission, and authorizes the Secre¬ 
tary of the Treasury to establish standards which are 
not limited to the purity of the tea, but extend broadly 
to matters of quality and fitness for consumption” 
(page 168). 

2a 
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It was also said: 

“It thus appears that under the tea-inspection act 
the Secretary of the Treasury may prescribe a stand¬ 
ard for the quality of tea whose effect will be to ex¬ 
clude from admission tea which, although in nowise 
adulterated or misbranded within the meaning of the 
food and drugs act, is nevertheless of such inferior 
quality as, in his opinion, to require exclusion, while, 
on the contrary, importation of teas may fall within 
the prohibition of the food and drugs act, as being 
deemed either adulterated or misbranded within the 
meahing of the food and drugs act, although (169) 
fully complying with the standards of admission that 
may be established by the Secretary of the Treasury” 
(pages 168-9). 


In 26 Opinions of the Attorney General, page 311, de¬ 
cided July 7, 1907, the Attorney General held that the drugs 
and medicine act of 1848 was not inconsistent with the act 
of 1906. In this opinion it was said: 

“The drugs and medicine act of 1848, which is 
embodied in sections 2933 and 2937 of the Revised 
Statutes, provides that all drugs, medicines, and me¬ 
dicinal preparations shall, before passing the custom¬ 
house, be examined in reference to their quality, 
purity, and fitness for medical purposes (section 
2933) ; that if they are found, ‘in the opinion of the 
examiners, to be so far adulterated, or in any man¬ 
ner deteriorated, as to render them inferior in strength 
or purity to the standard established by the United 
States, Edinburgh, London, French, and German 
pharmacopoeias and dispensatories, and thereby im¬ 
proper, unsafe, or dangerous to be used for medicinal 
purposes, a return to that effect shall be made upon 
the invoice and the articles so noted shall not pass 
the custom-house’ (section 2935), unless the owner 
or consignee shall call for an analytical re-examina- 
tion at his own expense, when the collector shall cause 
a careful analysis of the articles to be made by a com¬ 
petent analytical chemist (sections 2935, 2936); that 
the sworn report of this chemist shall be final, and 
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if it declares, ‘the return of the examiner to be er¬ 
roneous and the articles to be of the requisite strength 
and purity according to the standards referred to in 
the next preceding section, the entire invoice shall 
be passed without reservation, on payment of the 
customary duties’ (section 2936); but that if the 
report sustains the examiner’s return, the articles shall 
be re-exported within six months or the collector shall 
cause them to be destroyed (section 2937)’!’ (page 
312). 


In 30 Opinions of the Attorney General, 164, decided 
May 24, 1913, by J. C. McReynolds, then Attorney Gen¬ 
eral, it was held that the meat inspection law of June 30, 
1906, was not inconsistent with the food and drugs act passed 
on the same day. This ruling bears an important analogy 


to the case at bar, as the meat-inspection act provided for 
the inspection of meat before being put upon the market 
as the act of 1895 seeks to protect the source of milk; supply 
before that article is brought into the District. The Attorney 
General said: 

“Accordingly, the meat inspection act prohibits 
the interstate transportation of meat, unless there has 
been a post-mortem examination of the animals from 
which such meat comes and a finding by the official 
inspectors that the animals were free from disease, 
and the meat is sound, healthful, wholesome, and fit 
for human food. The whole structure of this statute is 
addressed to securing an inspection of the animal 
from the time it enters the slaughter house 'practically 
until the meat-food products reach the hands of the 
retailers, and this purpose is accomplished by for¬ 
bidding and making criminal the interstate trans¬ 
portation of all meat which does not bear the Federal 
mark of inspection and approval. So far as t)his stat¬ 
ute is concerned the prerequisite of the lawful trans¬ 
portation of the meat is the Federal inspection and 
approval, and the crime exists even though the meat 
transported be perfectly sound and whoiesome, if it 
has not in fact been inspected and approved. 



“The act applies only to cattle, sheep, swine, and 
floats, and poultry is not inspected under it; it is en¬ 
forced only by criminal action; it does not provide for 
the seizure of the meats themselves, nor does it reach 
meats which have become spoiled after leaving an 
official establishment, but which are still in interstate 
commerce." 

In view of the decisions of the courts and rulings of the 
Attorney General above referred to, there seems to be little 
reason to ddubt that the acts of 1895 and 1906 should be 
construed as consistent with each other and not as antag¬ 
onistic, especially in view of the dissimilarity of the two acts 
and the functions to be performed by each in regard to this 
particular commodity. 

It is respectfully submitted that the provisions of the 
earlier act are in full force and vigor upon this particular 
point, and that this prosecution should be conducted by the 
corporation counsel in the name of the District of Columbia. 

CONRAD H. SYME, 

Corporation Counsel; 
i FRANCIS H. STEPHENS, 

Assistant Corporation Counsel, 
Attorneys for the District of Columbia. 
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din % (tart of Appals 

OF THE DISTRICT OF COLUMBIA. 

No 3073. ! 

| 

DISTRICT OF COLUMBIA 

vs. 

WILLIAM A. SIMPSON. | 

BRIEF ON BEHALF OF DEFENDANT. 

This case comes to this court by the certification of a 
judge of the Police Court of the District of Columbia; 
that this court may determine whether or not the de¬ 
fendant can be prosecuted in the name of the District 
of Columbia under the Act of March 2, 1895, or under 
the Pure Food Law, so called, the Act of June ?0, 1906, 
for bringing milk into the District of Columbia, j 

In the Police Court an information was filed against 
the defendant in the name of the District of Columbia 
charging him with bringing milk into the District with¬ 
out a permit. This is an attempted prosecution under 
section 2 of the Act of March 2, 1895. 

The defendant pleaded to the jurisdiction of the 
court on the ground that the Act of 1895 had been re¬ 
pealed by the Pure Food Law of 1906, approved June 

30th. I 

The corporation counsel then moved the court to 

certify the question to the Court of Appeals, which 

motion was granted. 
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The Act of March 2, 1895, was a health regulation 
passed by the Congress of the United States acting as 
the local legislature for the District of Columbia in the 
exercise of its police power. The purpose of the act was 
to prevent the introduction into and the sale in the Dis¬ 
trict of Columbia of impure and adulterated milk. 

Section 2 of that act under which this prosecution was 
brought, reads as follows 

Sec. 2. That no person shall bring or send into 
the District of Columbia for sale any milk with¬ 
out a permit to do so from the health officer of 
said District; application for said permit shall be 
made in writing, upon a form prescribed by said 
health officer and shall be accompanied by such 
detailed description of the dairy farm or dairy 
where said milk is produced or stored as said 
health officer may require, and a sworn state¬ 
ment as to the physical condition of the cattle 
supplying said milk; Provided, That no applicant 
for said permit shall be restrained from conduct¬ 
ing business until said application has been acted 
upon by the health officer of the District of Co¬ 
lumbia or his duly appointed agent. If, after 
examination of said application said health 
officer is satisfied that said milk will be brought 
into the District of Columbia for sale or con¬ 
sumption without danger to public health, he 
shall issue, without charge to the applicant, a 
permit to do so, on condition that none but pure 
and unadulterated milk shall be, with knowledge 
of its impurity, brought into said District; that 
in the management of said dairy or dairy farm 
said applicant shall be governed by regulations 
of the health office of the District of Columbia, 
approved by the Commissioners of the District 
of Columbia, issued for dairies and dairy farms.in 
said District, when said regulations do not conflict 
with the law of the State in which the said dairy 
or dairy farm is located, and that said dairy or 
dairy farm may be inspected at any time without 
notice by the health officer of the District of 
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Columbia or his duly appointed representative; 
Provided, That said permit may be suspended or 
revoked at any time without notice by said 
health officer whenever the milk supply frbm said 
dairy or dairy farm is exposed to infection by 
Asiatic cholera, anthrax, diphtheria, erysipelas, 
scarlet fever, smallpox, splenic fever, tuberculosis, 
typhoid fever, typhus fever, or yellow fbver, so 
as to render its distribution dangerous tb public 
health. 


This act was found to be inefficient and Congress again 
legislated on the subject, and in 1898 passed another act 
covering the whole subject-matter embraced in |the Act 
of March 2, 1895, and finally Congress passed tjhe Pure 
Food Law, so called, the Act of June 30, 190^, which 
was designed as a substitute for the previous |Acts of 
1S98 and 1S95 in so far as the introduction anb sale of 
impure, misbranded or adulterated food in the District 
of Columbia are concerned. 

At the time of the passage of this later act thb health 
authorities of the District of Columbia appeared at the 
hearings before Congressional Committees and re¬ 
quested that the District of Columbia be excepted from 
the provisions of the act, as it was thought desirable to 
protect the health of the citizens here by the provisions 
of the Acts of 1895 and 1898. 

Knowing of the existence of these acts anc^ of the 


claims made for them by the health authorities of the 
District of Columbia, the Congress of the United States 
deliberately made the act to apply to the District of 
Columbia, prohibiting the introduction into the District 
of Columbia and the sale in the District of Columbia of 
impure, adulterated, misbranded and deleterious foods. 

It is singular that section 2 of the Pure Food Lav- 
in so far as it relates to the District of Columbia covers 
the very same matters in reference to all foods as lection 2 
of the Act of 1895 covers in relation to milk onljb There 
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is this difference, however, that while section 2 of the 
Act of 1895 only requires the shipper to guarantee that 
he will not knowingly ship any impure milk into the 
District of Columbia, the Act of 1906 makes it a criminal 
offense for him to ship impure or adulterated milk into 
the District of Columbia and the Government need not 
allege or prove that he had any knowledge of its impurity. 

Section 2 of the Act of 1906 reads as follows: 

Sec:. 2. That the introduction into any State 
or Territory or the District of Columbia from 
any other State or Territory or the District of 
Columbia, or from any foreign country or the 
shipment to any foreign country of any article 
of food or drugs which is adulterated or mis¬ 
branded, within the meaning of this act, is 
hereby prohibited; and any person who shall ship 
or deliver for shipment from any State or Terri¬ 
tory or the District of Columbia to any other 
State or Territory or the District of Columbia, 
or to any foreign country, or who shall receive 
in any State or Territory or the District of 
Columbia from any other State or Territory or the 
District of Columbia, or foreign country, and hav¬ 
ing so received, shall deliver in original unbroken 
packages, for pay or otherwise, or offer to deliver 
to any other person, any such article so adulter¬ 
ated or misbranded within the meaning of this 
act, or any person who shall sell or offer for sale 
in the District of Columbia or the Territories of 
the United States any such adulterated or mis¬ 
branded foods or drugs, or export or offer o ex¬ 
port the same to any foreign country, shall be 
guilty of a misdemeanor, and for such offense 
be fined not exceeding two hundred dollars for 
the first offense, and upon conviction for each sub¬ 
sequent offense not exceeding three hundred or be 
imprisoned not exceeding one year, or both, 
in the discretion of the court . . . etc. 
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Section 7 of the same act p ovides that the following 
shall constitute an adulteration within the j meaning 
of the act in the case of food, as follows: 

In the case of food— 

First. If any substance has been mixed and 
packed with it so as to reduce or lower br injuri¬ 
ously affect its quality or strength. 

Second. If any substance has been substituted 
wholly or in part for the article. 

Third. If any valuable constituent of the article 
has been wholly or in part abstracted. 

Fourth. If it be mixed, colored, powdered, 
coated, or stained, in a manner whereby damage 
or inferiority is concealed. 

Fifth. If it contain any added poisonous or 
other added deleterious ingredient wljich may 
render such article injurious to health: Provided , 
That when in the preparation of food products 
for shipment they are preserved by any external 
application applied in such a manner that the 
preservative is necessarily removed j mechani¬ 
cally, or by maceration in water, or Otherwise, 
and” directions for the removal of said preserva¬ 
tive shall be printed on the covering or the 
package, the provisions of this act shall be con¬ 
strued as applying only when said products are 
ready for consumption. 

Sixth. If it consists in whole or in part of a 
filthy, decomposed, or putrid animal or Vegetable 
substance, or any portion of an animal unfit for 
food, whether manufactured or not, or if it is the 
product of a diseased animal, or one | that has 
died otherwise than by slaughter. 

It will, therefore, be seen that the latter get covers 
the whole subject of sale and introduction of deleterious 
foods into the District of Columbia. It has been decided 
that milk is a food within the meaning of the act and it is 
granted to be such by the prosecution. 
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There is another difference between the two acts men¬ 
tioned and that relates to the penalty. In the former 
act, under which this prosecution is brought, the penalty 
is but a fine of twenty-five dollars while under the Act of 
1906 the penalty for shipping, introducing, selling or 
exposing for sale any impure or adulterated milk in the 
District of Columbia is a fine of two hundred dollars 
for the first offence and a greater penalty for subsequent 
offences. Not only in its penal provisions has Congress 
attempted to protect health in the District of Colum¬ 
bia by the Pure Food Act by prohibiting the sale of 
such impure article and the introduction into the Dis¬ 
trict of such impure article, but it has, in addition thereto, 
in the same act, provided for the seizure, condemnation 
and destruction of any article of food or any drug that is 
adulterated, liiisbranded, poisonous or deleterious. 

Section 10 of the Pure Food Law of June 30, 1906, is 
as follows: 

“That any article of food, drug, or liquor that 
is adulterated or misbranded, within the mean¬ 
ing of this act, and is being transported from one 
State, Territory, District, or insular possession 
to another for sale, or, having been transported, 
remains unloaded, unsold, or in the original 
unbroken packages, or if it be sold or offered 
for sale in the District of Columbia or the Terri¬ 
tories, or insular possessions of the United States, 
or if it be imported from a foreign country for 
sale, or if it be intended for export to a foreign 
country, shall be liable to be proceeded against 
in any district court of the United States within 
the district where the same is found, seized for 
confiscation by a process of libel for condemna¬ 
tion. And if such article is condemned as being- 
adulterated or misbranded, or of a poisonous or 
deleterious character within the meaning of this 
act, the same shall be disposed of by destruction 
or sale, as the said court may direct, and the 
proceeds thereof, if sold, less the legal costs and 
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charges, shall be paid into the Treasury of the 
United States, but .such goods shall not be sold 
contrary to the provisions of this act or the laws 
of that jurisdiction . . . etc.” 

The following authorities are quoted in support of the 
contention that the Act of June 30, 1906, repeals the 
laws enacted prior thereto and that it is the only law 
governing the sale and introduction of foods in the Dis¬ 
trict of Columbia: 

City of Boston vs. Shaw, 1 Metcalf., 130:'“ When 
a new power and also the means of executing it, 
are given by statute, that power can be executed 
in no other wav.” 

Elder vs. Bemis, 2 Metcalf., 599: “And!for the 
violation of the prohibition in the statute, the 
plaintiff is entitled only to the statute remedy.” 

Ward vs. Severance, 7 Cal., 126: “Where a new 
right is introduced by statute, the partly com¬ 
plaining of its violation is confined to the statu¬ 
tory remedy, so far as the courts of common law 
are concerned.” 

Ellis vs. Paige, 1 Pick. (Mass.), 43: “lit is a 
well-settled rule that when any statute is |revised 
or one act framed from another, some parts being 
omitted, the parts omitted are not revived by 
construction, but are to be considered annulled.” 

Nichols vs. Squire, 5 Pick. (Mass.), 168: “And 
where the legislature imposes a second penalty 
for an offense, whether smaller or larger than the 
former one, a party can not be allowed to sue on 
one or the other at his option.” 

French vs. Spencer, 21 Howard, 228-97: “And 
then, what is the rule? One that can not be de¬ 
parted from without assuming on the part of 
judicial tribunals legislative power. It is, that 
where the legislature makes a plain provision 
without exception, the courts can make!none.” 



“But if the two are repugnant in any of their 
provisions, the latter act, without any repealing, 
clause, operates to the extent of the repugnancy 
as a repeal of the first; and even where the acts 
are not in express terms repugnant, yet if the 
latter act covers the whole subject of the first 
and embraces new provisions, plainly showing 
that it was intended as a substitute for the first 
act, it will operate as a repeal of that act.’ 7 

IT. S. v . Tynan, 11 Wallace, 153. 

Callan vs. District of Columbia, 16 App. 
D. C., 2115, 30 W. L. R., 375: “While repeal by 
implication is not favored, where the latter 
enactment covers the whole subject-matter of 
the previous law and is plainly intended to pre¬ 
scribe the only rule which shall govern, repeal 
by implication is just as effective as express 
repeal.” 

Fulton vs. District of Columbia, 2 App. D. C., 
431, 22 W. L. R., 153: “When a later act covers 
the whole subject of a former one, especially when 
the later act contains new provisions, the later 
act will be construed to repeal the former.” 

U. S. ex rel. Bride vs. Macfarland, 18 App. 
D. C., 120, 29 W. L. R., 242: “Where the later 
of two acts, though not in express terms re¬ 
pugnant, covers the whole subject of the first and 
embraces new provisions, plainly showing that it 
was intended as a substitute for the first, it will 
operate a repeal of that act.” 

Newman vs. United States ex rel. Prender, 41 
W. L. R., 734: “A statute relating to the same 
subject-matter and intended as a substitute for 
it, if valid, has the effect of repealing the former 
act.” 

District of Columbia vs. Coburn, 35 App. D. C., 
324, 38 W. L. R., 445: “While repeals by implica¬ 
tion are not favored, where there is a clear re¬ 
pugnancy between the later and earlier statutes, 
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they can not subsist together; and so, j held, that 
the provision of the Act of June 30, 1906, 30 
Stat., 768, relative to the sale of adulterated or 
process butter, supersedes the provision of the 
Act of February 17, 1898, relating to the same 
subject.” 

There can be no question but Congress intended that 
the Pure Food Law of June 30, 1906, was to bte a substi¬ 
tute for and was intended to repeal the existing laws at 
that time in force, relating to the introduction into the 
District of Columbia, and the sale in the pistrict of 
Columbia of foods and drug. I I II 

Congress deliberately mentioned the District of Co¬ 
lumbia throughout the act and while going to the extent 
of its power to regulate interstate commerce between the 
several States, in the general provisions of the act, 
Congress was particular to add to its general powers 
to control shipments in interstate commerce of impure 
and adulterated foods its police power as sovereign of 
the District of Columbia to prohibit the sale or offering 
for sale within the District of Columbia of any article 
that might be determined to be adulterated within the 
provisions of the act. 

The whole subject having been covered by the later 
act it can not be successfully contended that the act 
under which this prosecution was brought is still in 
force. In the brief filed in behalf of the District of Co¬ 
lumbia it is contended by the counsel for t|e District 
of Columbia, that both acts are in force, except where 
there is a clear repugnancy between the provisions of the 
two acts and he claims that the requiring of a permit to 
ship milk into the District of Columbia is not lepugnant 
to any provision of the Act of June 30, 1906. 

He cites numerous authorities wherein Stat e laws and 
city ordinances were held not to be in conflict with acts 
of Congress relating to interstate commerce and argues 
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from them that his contention that both acts are in. 
force is correct. 

He loses sight of the fact that in this case both acts 
were passed by the same body. In the cases he cites the 
State, in the exercise of its police power, legislated to 
make more effective within its borders laws on subjects 
which had also been dealt with by Congress. 

In this case, however, the very provision of the law 
and the very section of the law relating to the bringing 
or shipping or the introducing into the District of 
Columbia in both acts are the same with the exception 
that the later act provides a more drastic penalty and pro¬ 
vides for the seizure, condemnation or destruction of 
adulterated or impure milk, while the former act simply 
required a permit from the health officer of the District 
of Columbia and a guarantee from the shipper that none 
but pure milk would be shipped under the permit. 

The former act also provided that the health officer 
should not refuse any one a permit provided the person 
applying for the permit complied with the laws of the 
State where the milk was produced, while the later act 
made it a criminal offense to ship any impure or adulter¬ 
ated milk into the District of Columbia. 

To hold that the Act of 1S95 is still in force would be, 
in effect, to hold that milk produced in the most un¬ 
sanitary condition, if produced in conformity with the 
State law where it was produced might be shipped into 
the District of Columbia under a permit that health 
officer of the District of Columbia would be obliged to 
issue. 

Congress of the United States being conclusively pre¬ 
sumed to have in mind all of its own enactments having 
possible bearing upon the subject treated, it is an irre¬ 
sistible conclusion that the Act of 1895 was repealed 
by the Act of June 30, 1906. It unanswerably follows 
that the provisions of this later act were industriously 
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intended to cover the whole subject-matter of protecting 
the health of the District of Columbia by prohibiting the 
sale of all impure, adulterated and deleterious food, 
including milk. 

Prosecutions under the Act of June 30, 1906, must 
and can only be in the name of the United States. 
It, therefore, follows that a plea to the jurisdiction filed in 
this case on behalf of the defendant should be Sustained. 

Respectfully submitted. 

MATTHEW E. O’BRIEN, 

Attorney for Defendant. 
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OF THE DISTRICT OF COLUMBIA. 


No. 3073. 


DISTRICT OF COLUMBIA 


WILLIAM A. SIMPSON. 


Motion for a Rehearing and Argument. 


Comes now the defendant in the above-entitled cause 
and moves the court to grant him a rehearing for the 
following reasons: 

First. 

I 

I 

The opinion and judgment of the court in effect up¬ 
holds the arbitrary power of the Health Officer of the 
District of Columbia to ruin the business of the defend¬ 
ant, a business in which he has invested seventy-five 
thousand dollars, by declaring the milk law of 1895 is 
in force in the District of Columbia and that a prosecu¬ 
tion for bringing milk into the District without the 
Health Officer’s permit is a criminal offense. 

Second. 

The law in question, even if not repealed by the Pure 
Food Law of 1906, is not a law since it is unconstitu¬ 
tional. This point was not argued when the case was 
before the court as counsel relied upon his contention 
that the law was repealed by the later law.! In the 
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opinion it is said that repeals by implication are not 
favored. It was argued that repeal of this law was not 
only by implication but that by the direct act of Congress 
in passing a section of the appropriation bill providing 
that inspections and regulations should be uniform 
throughout the States shipping milk into the District of 
Columbia directly repeals the act relied upon which pro¬ 
vides that such regulations shall not conflict with the 
law of the State where the milk is produced. 

Third. 

The law is unconstitutional in that it attempts to 
confer legislative powers upon the Health Officer of the 
District of Columbia and the Commissioners of the Dis¬ 
trict of Columbia in that it gives them power to say 
under what conditions the milk must be produced. 

Fourth. 

The law is unconstitutional in that it is discriminatory 
and does not give to all persons engaged in the shipping 
of milk into the District of Columbia the equal protec¬ 
tion of the law since no regulation made shall be binding 
if in conflict with the law of the State where the milk is 
produced. 

Fifth. 

The law is unconstitutional in that it gives the Health 
Officer the power without notice to arbitrarily revoke a 
permit to ship milk into the District whenever in his 
opinion said dairy or dairy farm is exposed to certain 
disease named. 

Sixth. 

The law in question is unconstitutional in that it 
attempts to confer upon the Health Officer of the Dis¬ 
trict of Columbia the right to control interstate com¬ 
merce. 
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Seventh. 

The law is unconstitutional in that it attempts to 
confer upon the Health Officer and the Commissioners 
of the District of Columbia extraterritorial power. 

Eighth. 

The law is unconstitutional in that it gives the Health 
Officer arbitrary power to revoke a permit and terminate 
the vested right of the defendant to continue in a lawful 
occupation without giving him any opportunity to be 
heard 

MATTHEW E. O’BPJEljf, 

Attorney for the Defendant. 


BRIEF IN SUPPORT OF MOTION FOR 

REHEARING. j 

Although the record before the court does noi show it 
the defendant has been actually engaged in the import¬ 
ing and selling milk in the District of Columbia for a 
period of twenty-five years. He has invested in his 
business the sum of more than seventy-five thousand 
dollars. He has always had a permit since the; passage 
of the act claimed to require permits. Thej Health 
Officer of the District of Columbia has arbitrarily at¬ 
tempted to revoke a great number of permits, not even 
in accordance with the law under which he attempts to 
prosecute, but without giving any reason therefor he 
revoked a great number of permits solely because regu¬ 
lations made by him had not been complied with, said 
regulations as a matter of fact are in conflict with the 
laws of the State where the milk is produced. It is his 
contention that he ought to protect those who h&ve built 
cement barns with the scientific amount of air Space for 
each cow and thereby promote a monopoly for those 
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favored. It was argued that repeal of this law was not 
only by implication but that by the direct act of Congress 
in passing a section of the appropriation bill providing 
that inspections and regulations should be uniform 
throughout the States shipping milk into the District of 
Columbia directly repeals the act relied upon which pro¬ 
vides that such regulations shall not conflict with the 
law of the State where the milk is produced. 
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confer legislative powers upon the Health Officer of the 
District of Columbia and the Commissioners of the Dis¬ 
trict of Columbia in that it gives them power to say 
under what conditions the milk must be produced. 

Fourth. 
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and does not give to all persons engaged in the shipping 
of milk into the District of Columbia the equal protec¬ 
tion of the law since no regulation made shall be binding 
if in conflict with the law of the State where the milk is 
produced. 

Fifth. 

The law is unconstitutional in that it gives the Health 
Officer the power without notice to arbitrarily revoke a 
permit to ship milk into the District whenever in his 
opinion said dairy or dairy farm is exposed to certain 
disease named. 

Sixth. 

The law in question is unconstitutional in that it 
attempts to confer upon the Health Officer of the Dis¬ 
trict of Columbia the right to control interstate com¬ 
merce. 
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Seventh. 

The law is unconstitutional in that it attempts to 
confer upon the Health Officer and the Commissioners 
of the District of Columbia extraterritorial power. 

Eighth. 

The law is unconstitutional in that it gives the Health 
Officer arbitrary power to revoke a permit and terminate 
the vested right of the defendant to continue irji a lawful 
occupation without giving him any opportunity to be 
heard. 

MATTHEW E. O’BRIEN, 

Attorney for the Defendant. 

! 

BRIEF IN SUPPORT OF MOTION FOR 

REHEARING. 

J 

Although the record before the court does nojt show it 
the defendant has been actually engaged in the import¬ 
ing and selling milk in the District of Columbia for a 
period of twenty-five years. He has invested in his 
business the sum of more than seventy-five thousand 
dollars. He has always had a permit since the passage 
of the act claimed to require permits. The Health 
Officer of the District of Columbia has arbitrarily at¬ 
tempted to revoke a great number of permits, hot even 
in accordance with the law under which he attempts to 
prosecute, but without giving any reason therefor he 
revoked a great number of permits solely because regu¬ 
lations made by him had not been complied With, said 
regulations as a matter of fact are in conflict With the 
laws of the State where the milk is produced. ! It is his 
contention that he ought to protect those who have built 
cement barns with the scientific amount of air space for 
each cow and thereby promote a monopoly fjor those 
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shippers. The fact is that two-thirds of the milk coming 
into Washington today comes here without a permit 
from the Health Officer. If the decision stands there will 
be a milk famine here, not that the health can be better 
protected thereby but to force upon citizens of other 
States the ideas of the local Health Officer. If any milk 
is adulterated, then there is ample provision for the 
prosecution of the producer, while the opinion of the 
court holds that the act of 1895 looks to the sanitary 
production and the act of 1906, after it is placed upon the 
market. This is an inadvertence. The act of 1906 also 
penalizes the shipment in interstate commerce of adulter¬ 
ated and misbranded articles of food. The prosecution 
attempted is not for selling milk in the District of Colum¬ 
bia. It is for bringing it into the District of Columbia. 

The bringing of milk into the District, of course, is a 
transaction in interstate commerce. If the milk is pure 
there is no justification for attempting to keep it out. 
If it is impure the prosecution should be under the Pure 
Food Law of 1906. That law is comprehensive and in 
addition to the provisions quoted by the court in its 
opinion it also provides that food shall be adulterated 
within the meaning of the act “Fifth, if it contain any 
added poisonous or other added deleterious ingredient 
which may render such article injurious to health. 7 ’ 
Now, this covers anything that might possibly make the 
milk injurious to health. What further safeguards could 
be necessary? 

Congress has not the power, when legislating under 
the commerce clause of the Constitution, to destroy com¬ 
merce, or to prohibit interstate commerce in articles of 
food which are wholesome and unadulterated. Con¬ 
gress can not by legislative enactment limit the produc¬ 
tion of commodities of this sort or deny to them the right 
to be shipped in interstate commerce. Congress has 
nothing to do with the conduct of dairy farms operated 



5 


in the State of Maryland or State of Virginia, or any 
other State. Acting under the commerce clause of the 
Constitution it can not say that milk produced in Mary¬ 
land may be shipped into Pennsylvania but can not be 
shipped into the District of Columbia, and that is the 
effect of the decision in this case. If it stands, a producer of 
milk in Maryland or Virginia can by act of Congress be 
denied the right to ship it into the District of Colum¬ 
bia even though the milk may be pure, wholesome, and 
unadulterated, and yet the same milk denied the ship¬ 
ment in interstate commerce to this District can be 
shipped in interstate commerce into any other State of the 
Union, subject only to the provisions of the Pure Food 
Law of 1906. It therefore follows that if this act was 
passed by Congress under its constitutional power to 
regulate interstate commerce that it is void. To argue 
it further would be to unduly dignify it. 

If this act is not a regulation of interstate commerce 
then Congress must have passed it as the local legislature 
of the District of Columbia. Can it be said that Con¬ 
gress, acting as the local legislature of the District of 
Columbia, can make a law to govern the production of 
milk in one of the States? Congress recognized that it 
had no such power when the act was passed and pro¬ 
vided specifically that no regulation made by the Health 
Officer of the District of Columbia and approved by the 
Commissioners of the District of Columbia should be in 
conflict with the law of the State where the milk is pro¬ 
duced. 

That provision of the law leaves it in the power of the 
several States to nullify any regulation made by the 
Health Officer of the District of Columbia. It leaves it 
in the power of Maryland to give its producers the right 
to ship milk in here produced in the most unsanitary 
condition. It gives the right to Virginia to provide that 
milk shall be produced in the most sanitary condition 





and other States to make any laws on the subject that 
they see fit, and all of the milk so pi-oduced can be 
shipped into the District of Columbia irrespective of 
what regulations may have been promulgated under the 
law said to be in force here, since those regulations can 
not conflict with the State law of the State where the 
milk is produced. 

The Commissioners may make the most stringent 
regulations today and the legislature of any State may 
repeal them or nullify them over night, so how can it be 
said that the act in any way promotes public health. 

If the act was passed by Congress acting as the local 
legislature for the District of Columbia, it exceeded its 
authority when it conferred upon the Health Officer and 
the Commissioners of the District of Columbia the right 
to control interstate commerce in milk. It exceeded its 
authority when it conferred upon them the right to legis¬ 
late upon what should come in here in interstate com¬ 
merce. It exceeded its authority when it attempted to 
confer upon them the right to make regulations which 
were to have the force and effect of law and which regu¬ 
lated interstate commerce. 

Congress could not, exercising its police powers as 
sovereign of the District, say what should be brought 
into the District in interstate commerce. It could say 
what might be offered for sale in the District after it 
arrived here. The cases quoted by my opponent as 
supporting his contention that the law was still in force 
relate to internal traffic or intrastate traffic in goods 
which have come into the State through interstate com¬ 
merce or are to be shipped out of the State. Those de¬ 
cisions do not support the contention that any State can 
say that goods shall not be shipped or brought into it, 
when those articles comply with all of the provisions 
made by Congress relative to interstate commerce of said 
articles. If this was a prosecution for selling milk with- 



out a permit it might be said that both laws are har¬ 
monious, but this is a prosecution for bringing the milk 
here from a State and Congress has delegated the power 
to marce regulations concerning the same to executive 

officers. This is dealing solely with interstate com¬ 
merce and nothing else. 

The demurrer raised the question as to the validity 
of the law m all its phases. The information simplv 
c- arged bringing milk in without a permit. The law 
does not make that an offense, even if a valid law, unless 
the milk was produced in violation of the law of the State 
where it was produced. There is no allegation of where 
tne milk, the subject of inquiry, was produced and no 
allegation that it was not produced in conformity with 
tTie law of the State where it was produced. The act 

1 m force, also provides that no person shall be re- 

toto&g milk into the District till the 
Health Officer has made an inspection and has acted 
upon his petition to bring it in. There is no allegation 

2 u\ in I 0 i matl0n tnat any actlon had been taken by the 
Health Officer, or any permit denied, or any permit re¬ 
voked, or any permit applied for, and yet the court has 

rendered an opinion saying that the prosecution was 
properly brought. 

If the defendant is tried under it he is subjected to the 
advertisement bringing impure milk into the District as 
the press insists that is the case, and his business may be 
ruined. T rom the opinion of this court the Police CouH 
would hold that the information is sufficient Jnd the 
demurrer should be property overruled. 

In the short time that I have had at my disposal I have 
not attempted to cite authorities in support of my argu¬ 
ment which I would have done had further time been 
given. 1 

MATTHEW E. O’BRIEN, 

Attorney for Defendant. 





